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judges trouble and annoyance, in understanding, explaining, and distinguish- 
ing. It scarcely sheds a ray of light upon the obscure maze of the law of 
homesteads. 

Nuisance: Undertaking Establishment in Residence District— Plain- 
tiffs sought an injunction against an anticipated nuisance in the form of an 
undertaking establishment and funeral parlor in a residential neighborhood. 
Held: reversing the judgment of the lower court, that the mere annoyance 
and depression to the neighboring property owners occasioned by the prox- 
imity of dead bodies, funeral processions, etc., was not sufficient to con- 
stitute the establishment a nuisance. Dean v. Powell Undertaking Company 
(1921) 36 Cal. App. Dec. 921. 

The holding of the trial court finds some support in decisions from other 
states, although in most instances where injunctions were granted, additional 
grounds, such as the noxious odor of formaldehyde or the danger of con- 
tagion through flies, seem also to have been relied upon. Should the 
psychological effect alone be sufficient to constitute such an establishment a 
nuisance? The Michigan Supreme Court in Saier v. Joy (1917) 198 Mich. 
295, 164 N. W. 507, notes that "it requires no deep research in psychology 
to reach the conclusion that the constant reminder of death has a depressing 
influence upon the normal person. . . . Mental depression, horror and dread 
lower the vitality, rendering one more susceptible to disease, and reduces 
the power of resistance." In the opinion of the Nebraska court, in Beisel v. 
Crosby (1920) 104 Neb. 643, 178 N. W. 272, a similar view is expressed: 
"The business which defendant conducts among the homes of plaintiffs will 
tend to depress them mentally, to lower their vitality, and to weaken their 
power to resist disease." Injunctions have also been granted to prevent the 
location of hospitals for the treatment of cancer and tuberculosis in resi- 
dence districts, the basis of the decision being that the general fear of 
contagion, though scientifically groundless, is sufficient proof of an unlawful 
interference with the enjoyment of the nearby property. Stotter v. Rochelle 
(1910) 83 Kan. 86, 109 Pac. 788, (cancer hospital) ; Everett v. Paschall 
(1910) 61 Wash. 47, 111 Pac. 879, (tuberculosis sanitarium). On the other 
hand, this view has been definitely rejected. Rea v. Tacoma Mausoleum 
Ass'n (1918) 103 Wash. 429, 174 Pac. 961 (mausoleum) ; Westcott v. Mid- 
dleton (1887) 43 N. J. Eq. 478, 11 Atl. 490 (undertaker) ; City of North- 
field v. Board, etc, of Atlantic County (1915) 85 N. J. Eq. 47, 95 Atl. 745 
(tuberculosis hospital) ; Fleet v. Metropolitan Asylum Board (1886), 2 Times 
Law Reports, 361 (smallpox hospital). As the District Court of Appeal 
remarks in the instant case, if under the facts shown, an injunction could 
be had against the establishment in question, "then it would seem to follow 
that for the very same reasons nearly every hospital in the land could be 
enjoined." 

Pleading : Right of Real Estate Broker Without License to Recover 
Commission — Two opposing views have been taken by different divisions of 
the District Court of Appeal of a situation which gives the court an oppor- 
tunity to be either liberal or technical on a point of pleading. An act of the 
legislature passed in 1919 created a state real estate department, a real estate 
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commissioner, and provided that no broker should maintain an action for a 
commission without alleging and proving a state license under the act. Cal. 
Stats. 1919, ch. 605, §§ 3, 20. (Act held constitutional in Riley v. Chambers 
(1919) 181 Cal. 589, 185 Pac. 855, 8 A. L. R. 418.). The act went into effect 
July 27, 1919, but no licenses were issued until about January 1, 1920. It was 
held in Beebe v. Kistler that the failure of the plaintiff to plead possession of 
a license prevented his recovery. (1921) 35 Cal. App. Dec. 92, 199 Pac. 537. 
(Hearing denied by Supreme Court, June 30, 1921). In Mersoian v. Papasian 
(1921, 35 Cal. App. Dec. 357, 199 Pac. 826. Hearing denied by Supreme Court, 
Aug. 4, 1921 ) the opposite conclusion was reached, the decision being based on 
the impossibility of conformance to the statute, and without reference to Beebe 
v. Kistler. In both cases the sale was made after the act became effective 
but before licenses were issued. 

It is submitted that the case which permits recovery is the correct one. 
That a broker should be denied the right to recover his commission because 
he has not procured a license which it is impossible to get is hardly a desir- 
able state of affairs. The commissioner is now functioning and licenses are 
readily procurable, but it is to be hoped that if any more cases arise from his 
period of quiescence the decision in the Merzoian case will be followed. 



Principal and Agent : Implied Warranty in Favor of Selling Agent 
That Goods Are Suitable for Resale— A written contract of agency autho- 
rized the selling agent of a tractor manufacturer to warrant to purchasers, in 
substance, that the tractors were well made of good material, and durable if 
used with proper care. This contract contained no provision in favor of the 
agent about the quality of tractors to be supplied. Held, that, because the 
agent was authorized to make this express warranty to purchasers, an "im- 
plied warranty" arose in favor of the agent that the tractors were "reasonably 
fit for the general purpose" for which the agent was authorized to sell them. 
Bullock Tractor Company v. Knapp (C. C. A. 9th Circ. 1921) 270 Fed. 379, 
(Certiorari denied, 41 Sup. Ct. Rep. 536). 

The court found an analogy in implied warranties in the sale of goods. It 
was further held that the manufacturer's failure to supply tractors corre- 
sponding to the "implied warranty", was a breach thereof, for which the agent 
could recover damages from the manufacturer. A search has failed to reveal 
any former case, excepting possibly Wood etc. Company v. Thayer (1888) 50 
Hun. 516, 3 N. Y. Supp. 465, cited in the opinion, which has thus extended to 
contracts of agency the doctrines of implied warranty prevailing in the law of 
sales. Warranty is a much abused word and its extension to the field of 
principal and agent is open to question. The rights of the agent against the 
principal depend on the express and implied terms of their contract. It may 
be that in any particular case one of those implied terms is that the goods 
which the agent sells shall comply with the warranty which goes with them to 
the buyer, but this does not necessarily follow. It may well be under all the 
circumstances that the agent in making the warranty knew the facts as fully 
as the principal and was acting as much for his own interests. In such a case 
it would be unjust to shift the loss to the principal by automatically turning 
all the express and implied warranties running to the buyer into implied 
warranties for the benefit of the agent. 



